[image: C:\Users\dautin\Downloads\Final PLACE Logo Color Exp.png]

Comments of National PLACE on the Proposed WIOA Regulations June 2015

The National Center for Parent Leadership, Advocacy, and Community Empowerment (National PLACE) is a non-profit organization committed to ensuring that parents and families have a powerful and meaningful voice at decision-making tables that affect their children, youth, and young adults.  National PLACE is composed of parent-led organizations around the country with combined hundreds of years of experience working to inform and empower families of children and youth with disabilities, and youth and young adults with disabilities themselves.  These comments are based on that experience and on our strong commitment to a meaningful and integrated life for people with disabilities and their families, and for the policies, supports and services needed in order to ensure that each youth and young adult with disabilities achieves that goal.

Purpose of the VR Program (361.1) [p. 21101]:  National PLACE strongly supports the needed emphasis on competitive, integrated employment as well as the importance of economic self-sufficiency as a criterion to consider when providing Vocational Rehabilitation (VR) services.

Determining Eligibility and VR Needs (361.5(c)(5)(ii)(E)) [p. 21065]:  In this section, National PLACE also strongly supports the focus on providing a comprehensive assessment that relies on information obtained from integrated employment settings and other integrated settings within the community.  This will be more likely to ensure a more accurate assessment that is related to an individual’s abilities and interests.

Competitive, Integrated Employment Defined (361.5(c)(9)(iii)) [p. 21066]:  National PLACE strongly endorses the definition of “integrated,” particularly as it relates to the work units.  Work units should not be considered integrated if the unit consists only of people with disabilities.  We also endorse the new definition that combines two existing concepts in current regulations of competitive work and integrated settings and establishes three essential criteria to meet the definition (income-earnings and benefits, integration, and advancement), including the new addition that people with disabilities must have the same opportunities for advancement as their non-disabled peers.

______________________________________________________________________________ 
Our Mission: “Empowering families and family-led organizations, supporting them to advocate for enhanced, meaningful parent involvement and leadership in all policy decision-making that impacts services for children and families.”
Definition of Employment Outcome (361.5(c)(15)) [p.21068]:  National PLACE supports the elimination of the homemaker employment outcome because it is consistent with the uniform emphasis on competitive integrated outcomes.  The services that an individual receives from the VR system must be connected to an ultimate employment goal such as full or part time competitive employment in an integrated setting, supported employment, or other employment in an integrated setting such as self-employment, telecommuting, and business ownership, that is consistent with the individual’s strengths, abilities, interests, and informed choice.

We also support the continued emphasis on competitive wages as well as the requirement for VR to provide referrals to other appropriate programs if the individual chooses not to pursue VR services or is found ineligible for VR services.  A potential concern is whether VR will know where to refer these individuals. A list of potential resources may need to be developed in order for the VR agencies to be able to make appropriate referrals.  We strongly endorse the clarification of the possibility of assistance with graduate level degrees but recommend that the regulations clarify that this opportunity is not limited to the specific graduate degrees mentioned in the statute and that employment outcomes cannot be limited to entry-level work.

Eligibility for VR Services [361.42; p.21074]:  National PLACE supports the changes that will strengthen the presumption of eligibility, especially since, in our experience, many individuals with disabilities, including but not limited to those with the most significant disabilities, are far too often determined ineligible for services because of stereotyped assumptions that they cannot work in competitive employment.  We further strongly endorse the specific mention of advancement in employment as an appropriate function of VR services, but question whether this means advancement within the same field or could it also include advancement via a change to a different field even if the individual is successfully employed.  Given the changing nature of employment today, we believe that it should include the latter as well as the former.

Requirements for a State Rehabilitation Council (§367.17): National PLACE recommends an addition to the proposed regulation outlining requirements for a State Rehabilitation Council to insert “intellectual disability” between “cognitive” and “sensory,” and also to add a requirement for a representative of the State Council on Developmental Disability to the SRC.  We also encourage language requiring representatives of diverse communities by race, language, and ethnicity to ensure that these perspectives are included in SRC discussions.

Informed Choice (361.52; p. 21132):  National PLACE believes that, to ensure that individuals with disabilities can truly exercise informed choice, individuals must have access to community-based situational assessments and supports the following recommended language:  (4) Assisting eligible individuals or, as appropriate, the individuals’ representatives, in acquiring information that enables them to exercise informed choice in the development of their individualized plans for employment, which for persons with the most significant disabilities will include community-based situational assessments, with respect to…

Extended Evaluations/Extended Employment (361.41 and 361.42; p. 21075):  National PLACE strongly supports the proposed language in this section, as it is consistent with the focus on competitive, integrated employment, and will hopefully result in more individuals with disabilities who had previously been determined ineligible for VR services having the opportunity to pursue employment.  Before an ineligibility determination can be made, there must be a full assessment of the capacity of the applicant to perform in realistic work settings, in the community, without the exception of extended evaluations.  We also support the proposal to extend 361.55 to incorporate the new statutory requirement that extended employment reviews be conducted semi-annually for the first two years of the individual’s employment and annually thereafter, to help increase the possibility of as many people with disabilities as possible moving into competitive, integrated jobs within the community.

Services to Groups of Individuals/Establishment of Community Rehab Programs (361.49(A); p. 21082):  While National PLACE strongly endorses the continued emphasis on competitive, integrated employment, money should not be going into the establishment or improvement of community rehabilitation programs, as this is an outmoded approach that runs contrary to the overall competitive, integrated philosophy of the statute.

Development and Content of the Individualized Plan for Employment (IPE) (361.45):  National PLACE supports the proposal to require the individualized plan for employment of each individual be developed within 90 days following the determination of eligibility unless the DSU and the individual agree to a specific extension of that timeframe, to assure services are delivered in a timely manner, and that the individualized plan for employment include a specific employment goal consistent with the general goal of competitive integrated employment.  We also support the amendment of  the current 361.45(c)(1) by requiring a DSU to provide eligible individuals information about the option of requesting assistance from a disability advocacy organization when developing the individualized plan for employment, and further recommend that these disability advocacy organizations include programs funded under the Rehabilitation Act (including the RSA Parent Information and Training Centers), the Developmental Disabilities Act, the Ticket to Work program and the IDEA.  We support amending current 361.45(c)(2) by adding a new paragraph (v) that would require a DSU to provide eligible individuals entitled to Social Security benefits under titles II or XVI of the Social Security Act information on assistance and supports available to individuals desiring to enter the workforce, including benefits planning, particularly since benefits planning can be a key stumbling block to VR participation for many who may not understand the impact of employment on their benefits.

Order of Selection Policies (361.36): National PLACE strongly endorses the proposal to give State VR Agencies operating under an Order of Selection the option to indicate in its portion of the Unified or Combined State Plan that it will serve eligible individuals with disabilities outside that order who have an immediate need for equipment or specific services for the purpose of maintaining employment, as it will make it easier for already-employed individuals to more easily maintain their jobs.  However, as an advocacy organization, National PLACE advocates for increased funding for VR so that more people with disabilities will be able to access their services.

Comparable Services and Benefits (361.53; p. 21083):  National PLACE welcomes the proposed clarification and specificity about the responsibility of each party/agency in providing aids and accommodations to the individual but only if this approach does not result in the denial or delay of needed aids or accommodations that the individual must have to progress toward his/her employment goal.

Agency Coordination and Collaboration: National PLACE endorses the emphasis on the VR agency’s focus on coordination and collaboration with other entities including employers, non-educational agencies working with youth, AIVRS programs, and other agencies and programs providing services to individuals with disabilities to support the achievement of competitive integrated employment, as well as the proposal to emphasize the collaboration with employers as essential to the success of VR program participants and describing the training and technical assistance services that can be provided to employers hiring, or interested in hiring, individuals with disabilities.

Innovation and Expansion Activities (p.21073):  National PLACE agrees with the proposal to clarify that the State must reserve a portion of its VR program funds to support the resource plan for the Statewide Independent Living Council, but it may choose not to use these funds if the Statewide Independent Living Council and the State decide to use other available resources to fund the resource plan for the Statewide Independent Living Council, as well as the clarification that the services and equipment provided under this authority must be consistent with an individual’s individualized plan for employment, in the same manner as any other service or equipment provided under the VR program.

Reports; Evaluation Standards and Performance Indicators [361.40] (p. 21074):  National PLACE endorses the proposal to incorporate requirements regarding new VR-specific data related to individuals with open service records and the types of services they are receiving; students with disabilities receiving pre-employment transition services; individuals referred to the State VR program by one- stop operators and those referred to these one-stop operators by the State VR program.

Pre-Employment Transition/Transition (361.5(c)(42)): National PLACE supports the proposed new definitions of student with a disability and youth with a disability, as well as the proposal to amend current 361.22(a) to incorporate reference to pre-employment transition services as an area that must be included during interagency coordination of transition services.  However, we note that this interagency collaboration agreement cannot just be broad, general or abstract statements. The agreements must be specific, concrete and in writing.  They must give clear guidance about which agency is responsible for what services and in what circumstances.  The comments to the final regulations should include a reference to the need to comply with the principles established in the transition-related Technical Assistance Circular (RSA-TAC-14-03).  We also agree with the proposal to amend current 361.22(b)(1) by adding a new clause to clarify that VR agencies may use alternative means, such as video conferencing and conference calls, for providing consultation and technical assistance to education officials, but there should be a clarification that this may not always be an effectives means of providing consultation and TA.  National PLACE endorses the proposed requirement for the State to reserve not less than 15 percent of its allotment for the provision of pre-employment transition services such as job exploration counseling, work-based learning experiences (internships, in-school/out-of-school experiences), counseling on opportunities for enrollment in comprehensive transition programs or post-secondary education programs at institutions of higher education, workplace readiness training to develop social and independent living skills, and instruction in self-advocacy which may include peer mentoring.  We also support the amendment to current 361.22(b) to incorporate certain requirements from section 511 into the formal interagency agreement between the DSU and the State educational agency, and add that there must be specificity in the interagency agreement.

We are concerned, however, that Section 511 implementation will turn out to be a paperwork exercise, that employers have too much self-supervisory authority, and that it will be only focused on people "known" to VR systems.  We also question whether VR agencies themselves have the capacity to effectively monitor 511 compliance.

As an organization that strongly supports the inclusion of infants, toddlers, children and youth with disabilities, National PLACE is concerned that the focus on pre-employment transition services may have the negative consequence of re-segregating students with disabilities.  Language must be added to the regulations clarifying that nothing in the regulations is intended to require that pre-employment transition services be provided for students with disabilities in segregated settings or separate from their non-disabled peers.

National PLACE strongly supports the proposal that 361.29(a)(1)(i)(D) reflect the addition of the new statutory requirement for the statewide needs assessment to identify the vocational rehabilitation needs of youth and students with disabilities, including their need for pre-employment transition services as defined under proposed 361.5(c)(42) or other transition services; requiring that the State plan include an assessment of the needs for transition services and pre-employment transition services and the extent to which VR services are coordinated with services provided under IDEA in order to meet the needs of individuals with disabilities; requiring that the State plan include strategies to provide pre- employment transition services; incorporating consideration of a student’s section 504 services; permitting a description of an eligible student or youth’s projected post-school employment outcome in lieu of a specific employment goal; requiring that the description of the specific VR services under proposed 361.48 include the specific transition services and supports needed for an eligible student with a disability or youth with disability to achieve an employment outcome or projected post-school employment outcome; and permitting pre-employment transition services to be provided to all students with disabilities regardless of whether they have applied for VR services and clarifying that similar transition services are available to youth with disabilities under proposed 361.48(b) when specified in an individualized plan for employment.  National PLACE recommends that VR be required to present the VR application package to the students at the beginning of the transition process. Even if involvement with VR is not required for program participation, this approach would help to ensure VR’s early involvement in the overall process and ensure that, consistent with informed choice, it is up to the family to decide when to apply for VR services.  It would also trigger the availability and support of Client Assistance Program (CAP) staff, if needed.

National PLACE also supports the proposed regulations that describe the authorized activities that the State may provide, if sufficient funds are available, to improve the transition of students with disabilities from school to postsecondary education or an employment outcome, and the responsibilities for pre-employment transition coordination to be carried out by VR agencies. Finally, National PLACE supports the proposal to retain the current definition for “transition services” in 361.5(c)(55), despite its removal from the statute to clarify that this service is available to youth and students with disabilities.

Supported Employment (361.5(c)(54)):  National PLACE supports the proposed definition of supported employment that makes clear that supported employment outcomes must be in competitive integrated employment, and that, if the individual is in an integrated setting, BUT IS NOT MAKING COMPETITVE WAGES, the individual must be working on a “short term” basis (defined as no longer than six months) toward competitive integrated employment. The limitation of this six-month time frame is critical because it will help to ensure that individuals with disabilities do not get stuck in sub-minimum situations for a long period of time.  It is important to also emphasize that supported employment should not be the automatically assumed first option simply because an individual has a significant or even a most significant disability.  National PLACE also strongly endorses the change that would extend the time frame from 18 months to 24 months for the provision of supported employment services unless a longer time is established in the IPE.  This should make it easier to get an extension, if needed, and VR may not find someone ineligible for services based upon the opinion that an individual may need supported employment services for a period longer than 24 months.  Finally, National PLACE supports the establishment of a 50% set aside of SE funds for youth with disabilities and requiring a 10% match for these funds. Set aside is for the provision of extended services to youth with the most significant disabilities up to 4 years.

Due Process:  National PLACE is concerned that RSA has not incorporated in the proposed regulations any of the changes to the Rehabilitation Act made through WIOA regarding procedures for an individual to seek review of a decision by VR, codified at 29 U.S.C. § 722(c). The proposed regulations in regards to review procedures, 34 C.F.R. § 361.57, namely the right to mediation, an impartial hearing, and review in federal court, are verbatim as they currently exist (last issued in 2001).  Below is what National PLACE believes RSA needs to change in the regulations based on the amendments: 

NOTICE REQUIREMENTS:  A VR agency must provide written notice to individuals about the right to seek review of a VR decision at certain times during the VR process as contained in 29 U.S.C.§ 722(c)(2).  WIOA added subparagraph (iv) to this notice requirement.  This new provision requires that in the written notice about the due process requirements, the VR agency must now state any deadline the State imposes by which an individual must request mediation or an impartial hearing, and the required procedures the individual must follow in order to request mediation or an impartial hearing.  RSA must add this new requirement among the other requirements for the written notice that currently exist in the regulations at 34 C.F.R. § 361.57(b)(1).  A new subparagraph (iv) to the regulations parroting the statutory language would be sufficient.

IMPARTIAL HEARING OFFICER AUTHORITY:  Under paragraph (c)(5) of § 722, the WIOA amendments added the requirement that an impartial hearing officer “review[ ] the evidence presented.”  Furthermore, Congress clarified the authority of the impartial hearing officer by adding the following sentence that “[T]he impartial hearing officer shall have the authority to render a decision and require actions regarding the applicant’s or eligible individual’s vocational rehabilitation services under this subchapter.”  Neither of these changes are reflected in the RSA proposed regulations.  RSA must revise 34 C.F.R. § 361.57(e) to reflect these changes.  We support the recommendation of the National Disability Rights Network (NDRN)  that § 361.57(e)(3) be revised and rewritten as follows: 
“(3) The impartial hearing officer – 
Shall have the authority to require actions of the designated State unit, or other person or entity as appropriate, regarding the applicant’s or individual’s vocational rehabilitation services based on the written decision as required in subparagraph (ii).

Must make a decision based on the evidence presented as part of the hearing, and on the provisions of the Act, Federal vocational rehabilitation regulations, the approved vocational rehabilitation services portion of the Unified or Combined State Plan, and State regulations and policies that are consistent with Federal requirements within 30 days of the completion of the hearing.  Such decision shall be in writing, include a full report of the findings and the grounds for the decision, and be provided to the individual, or if appropriate, the individual’s representative and to the State unit.”

KNOWLEDGE OF IMPARTIAL HEARING OFFICERS:  The WIOA amendments added one word, “Federal” before the word “laws,” to the requirement that an individual must have certain knowledge before they can be included in the list of impartial hearing officers.  29 U.S.C. § 722(c)(5)(B).  The amended statutory provision now reads, in part,

“(B) List[:] The designated State unit shall maintain a list of qualitied impartial hearing officers who are knowledgeable about Federal laws (including regulations) related to the provision of vocational rehabilitation services under this subchapter from which the officer described in subparagraph (A) shall be selected. * * *”

RSA did not change the definition of the impartial hearing officer in the revised regulations.  See 32 C.F.R. § 361.5(c)(24).  This is significant since the prior statute simply said “laws” with no qualifier, and the RSA regulatory definition contains a number of other areas the hearing officer should be knowledge about but does not include federal laws, just the regulations.  We recommend the following new language to 361.5(c)(24)(D):

“(24) Impartial Hearing Officer.  (i) Impartial Hearing Officer means an individual who –  * * *
(D) Has knowledge of Federal laws, including the Act and these regulations, relating to the provision of vocational rehabilitation services.”

REQUIREMENT FOR MEDIATION AND AN IMPARTIAL HEARING:  Congress added the following sentence to § 722(c)(1) concerning the general procedures for requesting a hearing and mediation:  “The [state] procedures shall allow an applicant or an eligible individual the opportunity to request mediation, an impartial due process hearing, or both procedures.” 

In order to render the new sentence meaningful, the proper interpretation must be that an individual can request either mediation or a hearing, or both, and that neither process is dependent on the other.  The problem, however, is that Congress did not amend § 722(c)(4), which requires states to develop mediation procedures that “at a minimum, shall be available whenever a hearing is requested . . . .”  Therefore, Congress states both that either process can be requested independent of the other, but then provides that the floor for offering mediation is when an individual requests a hearing.  This now results in a conflict since there is still justification for a VR agency to only offer mediation when the person requests a hearing.  In order to rectify this conflict, RSA needs to provide that states must offer both the hearing and the mediation options to the individual independent of the other option. However, if the individual has requested a hearing, but has not yet requested mediation, the state must offer the mediation option again.  Offering the ability to request mediation is, of course, separate from requiring participation in mediation, as both VR and the VR “client” or applicant can refuse to mediate, but the VR client or applicant has the first right under the Act to request mediation in a situation. 

Sub-Minimum Wages  Section 511:  National PLACE endorses the proposal to implement Section 511 to set forth requirements the DSUs and State and local educational agencies must satisfy to ensure that individuals with disabilities, especially youth with disabilities, have a meaningful opportunity to prepare for, obtain, maintain, advance in, or regain competitive integrated employment, including supported or customized employment, as well as the provisions prohibiting employers from hiring youth with disabilities at a subminimum wage level unless the youth are afforded meaningful opportunities to access services, including transition services under the Act or IDEA, so they may achieve competitive integrated employment in the community.
As an organization whose membership includes Parent Training and Information Centers, RSA Parent Information and Training Centers, Family to Family Health Information Centers, Parent to Parent programs, and Federation of Families for Children’s Mental Health chapters, National PLACE strongly supports the proposal specifying that the individual with a disability, or the individual’s parent or guardian if applicable, must receive certain information and career counseling-related services from the DSU every six months during the first year of such employment and annually thereafter for as long as the individual receives compensation at the subminimum wage level.  National PLACE recommends the following language:

· Must complete – and have documentation --  proving completion of:
· The receipt of transition services or pre-employment transition services under Section 113 for students with disabilities under IDEA or 504.
· Determination of eligibility/ineligibility for VR services

National PLACE is concerned about whether CAP advocates will have appropriate access to ensure the documentation of career counseling for an individual employed at sub-minimum wage rates, regardless of the individual’s age, especially for those individuals making sub-minimum wage who may not be VR clients. We have an additional concern that VR actually provides meaningful career counseling to individuals rather than just checking a box off a checklist.

National PLACE supports the proposed language noting that Section 511 requires the DSU, in consultation with the State educational agency, to develop a process, or utilize an existing process, to document completion by youth with disabilities of the required activities, as applicable, under section 511, and agrees that the formal interagency agreement that is required by section 101(a)(11)(D) of the Act, and current 361.22(b) is the appropriate mechanism for ensuring the consultation necessary to develop and implement the documentation process required by section 511 and 34 CFR 397.10.  National PLACE also agrees that incorporating these requirements from section 511, and proposed part 397, into an existing formal interagency agreement will reduce burden so new mechanisms for requirements are unnecessary.

In terms of the proposal to amend the regulations to prohibit a local education agency or a State educational agency from entering into a contract with an entity that employs individuals at subminimum wage for the purpose of operating a program under which a youth with a disability is engaged in subminimum wage employment, National PLACE (a) agrees that the Department has the authority and that it is within the Department’s appropriate role, and (b) recommends the inclusion of the word “sub-contract” in the regulatory language. 

Changes to the VR System:  National PLACE supports the move to establish minimum educational requirements and experience and eliminate the requirement to retrain staff not meeting the VR agency’s personnel standards for qualified staff; to add a new 361.18(c)(2)(ii) to describe what it means for personnel to have a 21st-century understanding of the evolving labor force and needs of individuals with disabilities; to provide examples (not all inclusive) of the skills that would demonstrate that personnel hired are appropriately qualified; and to amend 361.18(d)(1)(i) to require that the CSPD include training implemented in coordination with entities carrying out State programs under section 4 of the Assistive Technology Act of 1998. 

Public Participation Requirements/State Plan (§361.20) (p.21071):  National PLACE was founded to work with family-led organizations, advocates, and others, to strengthen the voice of parents and families at all decision-making tables.  Thus, National PLACE strongly believes that public participation requirements should be expanded and not reduced, and would only support the proposal to add paragraphs to clarify through descriptive examples the distinction between substantive changes that would require the designated State agency to conduct a public hearing, and administrative changes for which a public hearing need not be conducted if the intent and the result is not diminution of public participation requirements.  We support the addition of agencies and entities with which the DSU must coordinate its activities under the VR program as well as the clarification that this does not reduce the responsibilities of LEAs under IDEA.

Client Assistance Program (CAP) §370:  National PLACE strongly believes that, given the additions of Sections 113 and 511 to the advocacy requirements of the CAPs, it is imperative that the implementing regulations reflect that the CAP staff have access to the records and documentation required under both Sections 113 and 511.  The Protection and Advocacy System has the statutory authority to unaccompanied access to locations where services are provided to individuals with disabilities to monitor for compliance with rights and safety, including to speak with the individuals.  In addition, the P&A system may access an individual’s records with consent, or in some circumstances without consent.  P&As often face challenges to these authorities, in some cases requiring costly litigation for which the P&A system has been highly successful.  The regulations should make clear that a P&A system has access to any entity covered under sections 113 and 511 to monitor for rights and safety compliance, which includes access to speak with individuals with disabilities, and to access records with the consent of an individual service recipient, parent or guardian.

[bookmark: _GoBack]National PLACE is composed of members all of whom are family-led organizations.  Thus, National PLACE believes that it is family-led organizations, such as parent centers (Parent Training and Information Centers and Community Parent Resource Centers) that have the greatest capacity to ensure that youth with disabilities who are still in the public school system have access to the supports and services they need to be prepared for competitive, integrated employment.  National PLACE urges the Department to allocate funding to each parent center, using a fair formula that takes into account the number of youth with disabilities enrolled in the state’s public school system as well as race, ethnicity, and poverty of those youth and their families, to assist parents and youth with disabilities to understand and be able to advocate for those needed services both within the school and VR system.

Access to Workforce Centers:  National PLACE strongly believes that individuals with disabilities must have equal and meaningful access to Workforce Centers.  VR must work collaboratively with workforce systems to ensure that people with disabilities get support to access workforce services that should be available for all people who need those services, especially since most state VR programs operate under an order of selection approach.  VR cannot be the only provider of employment-related assistance to individuals with disabilities.

Conclusion

National PLACE appreciates the opportunity to comment on the proposed WIOA regulations and the efforts of the Department to develop regulations that will carry out the purposes of WIOA and result in more effective services to students, youth, and adults with the full range of disabilities as well as more effective outcomes including an increase in the number of individuals with disabilities in competitive, integrated employment.
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